IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BARBARA M CLI NE, : ClVIL ACTI ON
Plaintiff :

V.
BALA NURSI NG AND RETI REMENT
CENTER, :
Def endant s : NO 97-5262

Newconer, J. Mar ch , 199

MEMORANDUM

Presently before the Court are defendant Bal a Nursing
and Retirenent Center's Mtion for Sunmary Judgnent and
plaintiff's response thereto. For the reasons that follow said
Motion will be granted in part and denied in part.

A Backgr ound*

Plaintiff in this case is Barbara Cine, a Licensed
Practical Nurse who was enployed with defendant Bala Nursing and
Retirement Center as a Unit Manager of one of three units since
January 3, 1995. As Unit Manager, plaintiff nanaged a sixty-bed
nursing unit and supervised a total of six nurses. Apparently
plaintiff ran her unit snoothly and conpetently, and until her
term nation received no negative reports, reprinmnds, or
war ni ngs.

During the summer of 1995 a nurse by the nanme of Tom
Arnol d began to work for Bala in Unit 2 West under the
supervi sion of Unit Manager R chard Coyle. In Qctober or

Novenber of the sane year the former Director of Nursing resigned

! The factual background is taken fromplaintiff’'s
Conpl ai nt and her response to defendant’s Mti on.



and was replaced by the new Director of Nursing, Marge MHugh
who was pronoted to that position fromw thin Bala. According to
plaintiff, Ms. McHugh verbalized on several occasions her sexual
desires for M. Arnold and at one tine even clained that M.
Arnold liked the tattoo on her left breast. Furthernore
plaintiff witnessed M. Arnold enter Ms. McHugh’'s office on
several occasions, and on those occasions Ms. MHugh refused to
answer calls or pages and had her blinds cl osed.

On January 2, 1996, plaintiff was summoned to Ms.
McHugh’ s office where Ms. McHugh and Bal a Adm ni strator Gordon
Nedwed awaited her. There, during a five-to-ten m nute neeting,
Ms. McHugh term nated plaintiff for alleged i nconpetence.
Plaintiff was given no warning and was not permtted the
opportunity to correct any alleged infractions. The follow ng
day Ms. McHugh announced that M. Arnold woul d be repl aci ng
plaintiff as Unit Manager of 1 East. According to plaintiff,
anot her nurse, Gmen Bing, thereafter inforned plaintiff that M.
Arnold had told her that he had received his pronotion because he
was “doi ng Marge.”

Plaintiff’s Conplaint contains two counts. Count |
asserts a claimfor gender discrimnation under Title VII.
Plaintiff clains that defendant discrimnated agai nst her on the
basis of her sex in that she was term nated w thout an
opportunity to correct the alleged infraction although at | east
on one occasion a simlarly situated nmale was given such an

opportunity and was not termnated, in that her position was
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filled by a less qualified nale who had commtted at | east one
infraction which warranted i nmedi ate term nation, and in that
this mal e was pronoted because he was sexually involved with the
supervi sor who termnated plaintiff. Count Il asserts a claim
for negligent supervision. Plaintiff clains that Ms. MHugh
evaluated plaintiff’s performance in bad faith and with sexua
notivations, that defendant Bala knew or shoul d have known t hat
Ms. McHugh's reason for firing plaintiff and pronoting M. Arnold
was to pronote her paranour, and that defendant Bala failed in
its duty to investigate and prevent Ms. MHugh's wr ongf ul
conduct .

Def endant now noves this Court for summary judgnment as
to both Counts of plaintiff's Conplaint. As to Count |
def endant argues both that plaintiff’s allegations have no
support in the record, and that, even if plaintiff’s allegations
are taken as true, discrimnation based on an enpl oyer’s
preference for the person with whom she is romantically and/or
sexual l'y involved does not nmake out a Title VII violation as a
matter of law. As to Count Il, defendant argues both that such a
claimlacks factual basis, and that because the underlying
al l eged wongful conduct fails to establish a Title VI
viol ation, the negligent supervision tort nust al so be dism ssed.
B. Summary Judgnent Standard

A review ng court may enter summary judgnent where
there are no genuine issues as to any material fact and one party

is entitled to judgnent as a matter of law. \Wite v.
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West i nghouse Elec. Co., 862 F.2d 56, 59 (3d Cr. 1988). The

evi dence presented nust be viewed in the |ight nost favorable to
the non-noving party. 1d. "The inquiry is whether the evidence
presents a sufficient disagreenent to require subm ssion to the
jury or whether it is so one sided that one party nust, as a

matter of law, prevail over the other."”™ Anderson v. Liberty

Lobby, Inc., 477 U S. 242, 249 (1986). |In deciding the notion
for summary judgnent, it is not the function of the Court to
deci de di sputed questions of fact, but only to determ ne whet her
genui ne issues of fact exist. 1d. at 248-49.

The noving party has the initial burden of identifying
evi dence which it believes shows an absence of a genuine issue of

material fact. Celotex Corp. v. Catrett, 477 U S. 317, 324

(1986); Childers v. Joseph, 842 F.2d 689, 694 (3d Cir. 1988).

The noving party's burden may be di scharged by denonstrating that
there is an absence of evidence to support the nonnoving party's
case. Celotex, 477 U.S. at 325. Once the noving party satisfies
its burden, the burden shifts to the nonnoving party, who nust go
beyond its pleadi ngs and designate specific facts, by use of
affidavits, depositions, adm ssions, or answers to
interrogatories, showng that there is a genuine issue for trial
Id. at 324. Moreover, when the nonnoving party bears the burden
of proof, it nmust "make a showi ng sufficient to establish the

exi stence of [every] elenent essential to that party's case.”

Equi mark Commercial Fin. Co. v. C I.T. Fin. Servs. Corp., 812

F.2d 141, 144 (3d Gr. 1987) (quoting Celotex, 477 U.S. at 322).
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Summary judgnent nust be granted "against a party who fails to
make a showi ng sufficient to establish the existence of an
el ement essential to that party's case, and on which that party

wi |l bear the burden of proof at trial." Wite, 862 F.2d at 59

(quoting Celotex, 477 U.S. at 322).
C. Di scussi on

1. Count |I: Title VIl Gender Discrimnation

Under Title VII of the Cvil R ghts Act of 1964, it is
unl awful for an enployer “to fail or refuse to hire or to
di scharge any individual, or otherw se to discrimnate against
any individual with respect to his conpensation, terns,
conditions, or privileges of enploynent, because of such
individual’s . . . sex.” 42 U S.C. § 2000e-2(a)(1). 1In order to
succeed on a claimbrought under this statutory provision, a

plaintiff nust denonstrate, inter alia, that she suffered

intentional discrimnation because of her gender or sex. See

Andrews v. City of Phil adel phia, 895 F.2d 1469, 1482 (3d Cr.

1990). In other words, plaintiff nust show that she suffered
adverse enpl oynent action, whether in the formof a term nation
or lack of pronotion or otherw se, because she was a woman.
Defendant, in its instant Motion, points to the |ack of
adm ssi bl e evidence to support plaintiff’s case. In particular,
def endant argues that plaintiff cannot support her case by
unsubstanti ated facts, opinions, and conclusions which are
| argely based on hearsay. Defendant al so argues that, as a

matter of law, preferential treatnment given to a paramour fails
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to make out a violation of Title VII because such preference is
based on romantic notivations and not gender discrimnation.

In her response, plaintiff does not refute defendant’s
argunent that “discrimnation” based solely on an enpl oyer’s
preference for his or her romantic partner fails to state a cause
of action under Title VII. Instead plaintiff stresses that her
claimis one of sex or gender discrimnation, properly brought
under Title VII, and not one of romantic discrimnation. She
clainms that she was term nated because of her sex and not for
defendant’ s pretextual reason of inconpetence, and further that
the evidence in the case denonstrates a pattern of differenti al
treatnment or sex discrimnation in that Ms. MHugh disciplined
femal e enpl oyees for violations for which she did not discipline
mal e enpl oyees; in that Ms. McHugh term nated three femal e nurses
for nmedication transcription errors for which M. Arnold was not
term nated or even disciplined; and finally in that a male Unit
Manager, Richard Coyle, was given a second and third chance when
he exhibited trouble managing his unit while plaintiff, who had
only received positive evaluations, was fired without so nmuch as
a chance to rectify any all eged wongs. The Court exam nes the
record before it to determ ne whet her evidence exists to preclude
summary judgnent against plaintiff.

First, the Court considers plaintiff’s claimthat M.
McHugh di sciplined femal e enpl oyees for violations for which she
did not discipline male enployees. Plaintiff clains that nale

enpl oyees, such as Tom Arnold and Richard Coyl e, were not

6



repri manded for taking snoking breaks or for having open
beverages on their assigned floors, but that femal e enpl oyees,
such as Mchelle McGath, were frequently confronted by M.
McHugh on these issues. |In support thereof plaintiff offers the
affidavit of Ms. McGath who states that Ms. MHugh frequently
reprimanded her for having water on her desk, while Tom and

Ri chard, who al ways had coffee at their workstations--technically
an infection control violation--were never reprimnded by Ms.
McHugh to her know edge. In addition Ms. McGrath states that
both Tom and R chard snoked and took many breaks during their
shifts, as well as a full lunch break, and to her know edge
nei t her were ever confronted or disciplined for taking too many
breaks while Ms. McHugh conpl ai ned through a third person that
Ms. McGath took too many breaks although she only took four
smal | breaks and did not take a full |unch break.

Next, plaintiff contends that Ms. MHugh term nated
three femal e nurses for the sane type of nedication transcription
error for which M. Arnold was not term nated or even
di sci plined. Defendant asserts that this claimis not based upon
personal know edge but upon inadm ssible hearsay statenents from
ot her nurses, as revealed through plaintiff’'s deposition
testinony. The Court agrees wth defendant that the double
hearsay statenents on which plaintiff relies are inadm ssible and
cannot be considered by this Court in determning the validity of
this claim Plaintiff states in her deposition that she heard

fromM. McGath that three femal e nurses had been fired while
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M. Arnold was still on the job. Plaintiff further states that

the source of Ms. McGrath’s know edge was yet another nurse, Lor

Cark. 1In her affidavit Ms. McGath nmakes no nention of this

al l eged incident, thus confirmng the Court’s conclusion that she

had no personal know edge of the alleged incident. Plaintiff, in

her response, purports to substantiate the assertion that M.

Arnold nmade a transcription error by also pointing to her

deposition. But the very portion of the deposition to which this

Court’s attention is directed contain’s plaintiff’s unequivoca

statenent that she had no personal know edge of the incident.

The Court thus finds that this assertion--that three fenmale

nurses were termnated for an error for which M. Arnold was not -

-is wthout support in the record presently before the Court.
Plaintiff also contends that a nale Unit Manager,

Ri chard Coyl e, was given a second and third chance when he

exhi bited trouble managing his unit while plaintiff, who had only

recei ved positive evaluations, was fired wthout notice. For

this assertion plaintiff again relies on the affidavit of M.

MG ath who states that M. Coyle told her that he was

experiencing difficulties managing 2 Wst. ? According to Ms.

MG ath, M. Coyle went to Ms. McHugh and was subsequently

transferred to another unit and then to another position after

that. M. MHugh hired a man to fill M. Coyle s position. It

is uncontested that plaintiff was not given an opportunity to

2 This statenent is not hearsay as it is not offered
nor taken for the truth of the matter asserted.
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switch positions or transfer or even to correct her alleged
infractions prior to being term nated.

Finally, plaintiff clains that although M. Arnold and
Ms. McHugh were having an affair, the true inport of her claimis
that a nore qualified fenmale was replaced by a |l ess qualified
mal e. Defendant does not contest the qualifications of plaintiff
nor attenpt to shore up the qualifications of M. Arnold.

In viewing the bits and pieces of evidence of record
before this Court as a whole, the Court, while noting that
plaintiff’s case as it currently stands is far from strong,
cannot say that no triable issues of fact exist. Excluding the
i nperm ssi bl e hearsay statenents offered by plaintiff, the Court
neverthel ess finds that given the evidence, a jury could find an
overall pattern of preferential treatnent of nmen by Ms. MHugh
and could find that plaintiff’'s discharge was not just to nake
roomfor Ms. McHugh' s paranour but was also to nmake roomfor yet
another male. The issue of which notivation was the
determ native one is a quintessential issue of fact that the
Court nust reserve for the jury. Accordingly defendant’s Mtion
is denied as to Count | of plaintiff’'s Conplaint.?

2. Count I1: Negligent Supervision

In Count Il of her Conplaint plaintiff asserts a state

| aw cl ai m of negligent supervision. This Court’s review of the

® The Court cannot refrain from wondering why the
summary judgnment record presented by plaintiff was so sparse when
t he deposition testinony of even a few of the individuals naned
above coul d have established a stronger case.
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case |law, however, brings the Court to the unrenarkabl e
conclusion that this tort is not applicable to the present case.
The tort of negligent supervision is usually asserted in cases
where an enployer is alleged to have proximately caused harmto
an enpl oyee by negligently supervising a third-party enpl oyee
whose direct acts injured the plaintiff enployee. WMany of the
cases involving this tort arise in the context of worker’s
conpensati on actions where the court nust determ ne whether the
Worker’ s Conpensation Act bars a conmon |aw action for negligent

supervision. See, e.qg., Mke v. Borough of Aliquippa, 421 A 2d

251 (Pa. Super. C. 1980); Gllespie v. Vecenie and Transport
Mot or Express, Inc., 436 A 2d 695 (Pa. Super. C. 1981).

Bringing to bear the policy reasons behind the Wirker’s
Conpensation Act, the Pennsylvania court held that such a tort

cl ai mwas not barred where the alleged harnful act by the third-
party enpl oyee was found to be “personal.” See MKke, 421 A 2d at
255. If so, and the enployer was negligent in preventing the
harmto the plaintiff or victimenployee in that such harm was
foreseeable, then liability can be established as to the

enpl oyer. See id. at 257.

In the instant case, however, as is intuitively obvious
in the opinion of the Court, the alleged third-party wongdoer is
t he supervisor, an agent of the defendant conpany, who acted well
wi thin the scope of her agency in termnating plaintiff and
pronoting M. Arnold. The tort of negligent supervision assunes

a distinction between the enployer and the third-party enpl oyee
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because the harnful conduct on the part of the enpl oyee was not
Wi thin the scope of his or her enploynent. |In this case,
plaintiff nmust assert that under agency |law the acts of M.
McHugh were the acts of the defendant and that her acts were well
Wi thin the scope of the agency rel ationship. Indeed, unless this
agency relationship is assuned, plaintiff’'s Title VIl claim
agai nst defendant nust fail. Thus to attenpt to bring a
negl i gent supervision action against the same defendant for
failing to supervise its agent who was supposedly acting within
the scope of her authority is not only fundanentally inconsistent
with the very premse of plaintiff’'s Title VII suit but sinply
illogical. As the Court is in agreenent with defendant’s
reasoning, and as plaintiff has failed to direct the Court to any
case | aw showi ng otherw se, defendant’s Mdtion is granted as to
Count Il of plaintiff’s Conplaint.
D. Concl usi on

I n concl usion, Defendant's Motion for Summary Judgnent
will be granted in part and denied in part for the aforenentioned
reasons.

An appropriate O der follows.

Cl arence C. Newconer, J.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

BARBARA M CLI NE, : ClVIL ACTI ON
Plaintiff :

V.
BALA NURSI NG AND RETI REMENT
CENTER, :
Def endant s ; NO 97-5262

ORDER
AND NOW this day of March, 1998, upon
consi deration of defendant’'s Mtion for Sunmary Judgnent, and
plaintiff's response thereto, and consistent with the foregoing
Menmorandum it is hereby ORDERED that said Mdtion is GRANTED in
part and DENIED in part. It is further ORDERED that JUDGVENT is
hereby ENTERED i n favor of defendant and against plaintiff on
Count Il of plaintiff’s Conplaint.

AND I T I'S SO ORDERED.

Cl arence C. Newconer, J.



